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TRUSTS 

The U.S. Trust Industry Transformed: The Rise of Modern 
Trust Law and Independent Trust Companies
David Warren and Melissa Roberson 

This Estate Planning article explains how, by unbundling fiduciary roles from investment management to 
minimize conflicts, enhance flexibility, and preserve family control, modern trust laws and directed trust statutes 
enabled the rise of independent trust companies and identifies potential risk of reintroducing conflict from 
consolidation and private equity-driven acquisitions in the industry.

relationships and institutional and con-
flict-riddled trustee platforms. 

Additionally, the growth of closely held 
businesses, alternative investments, real 
estate, and cross-border assets placed 
in trust require a level of flexibility that 
traditional trustees were not designed 
to accommodate. Planners and advisors 
began to question whether a single insti-
tution could effectively serve all roles 
within a trust structure without conflicts 
of interest, operational constraints, 
inflexibility, and high hidden fees. While 
this approach provided convenience 
and institutional scale, the lack of inde-
pendence around service and execu-
tion often created inevitable structural 
conflicts of interest and limited the abil-
ity of families to retain control over key 
aspects of trust administration. Families 
of wealth increasingly sought a different 
approach and a burgeoning new para-
digm developed in the United States. 

STRUCTURAL CONFLICTS IN THE 
TRADITIONAL TRUSTEE MODEL

The traditional bundled trustee model 
presents several structural challenges 
that practitioners must carefully evalu-
ate when designing long-term estate 
plans. 

First, conflicts of interest often arise 
when a corporate trustee is affiliated with, 
or directly responsible for, investment 
management. In such cases, the trustee 
is often disincentivized from engaging 
external advisors or replacing underper-
forming strategies, even when doing so 
would benefit the trust assets and its ben-
eficiaries and reduce fees, which are often 
difficult to discern in the traditional model. 

Second, limitations on flexibility can 
restrict a trust’s ability to adapt over time. 
Institutional trustees operating within 
rigid internal frameworks may be less 
responsive to evolving family dynamics, 
changes in tax law, or emerging invest-
ment opportunities. Additionally, the dis-
tribution process is often cumbersome, 
bureaucratic, and slow to move, making 
it difficult for beneficiaries to request 
and receive timely distributions. 

Third, continuity and relationship 
management often are a problem for 
beneficiaries and their advisors in the 
traditional model. High turnover within 
large institutions and unnecessary 
multi-level managerial hierarchy disrupt 
the efficient administration of trusts, 
particularly those intended to span 
multiple generations, where consistency 
and institutional knowledge are critical. 
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Over the past four decades, the U.S. 
trust industry has undergone significant 
transformation, driven in large part by 
the modernization of trust laws in certain 
states, now considered “top-tier” trust 
jurisdictions. The genesis of modern 
trust law traces back to 1983 when South 
Dakota, a no income tax state, abolished 
the Rule Against Perpetuities, clearing 
the way for the first dynasty trust juris-
diction in the United States, fundamen-
tally altering short and long-term state 
and federal tax planning for families. By 
allowing a trust to “live forever,” families 
can effectively avoid federal estate tax 
on trust assets and state income tax on 
undistributed non-sourced income over 
multiple generations. 

This legislative shift in top-tier states 
included a myriad of other modern trust 
planning tools, including the creation of 
directed trusts, trust protectors, domes-
tic asset protection trusts, modification, 
decanting, and enhanced privacy provi-
sions. Collectively, these innovations 
expanded the flexibility and utility of trust 
structures in ways that were not previ-
ously possible, delivering direction and 
control to settlors of trusts and beneficia-
ries while removing conflicts of interest. 

These progressive developments 
exposed and directly addressed inher-
ent limitations within the traditional 
trust company model. Historically, cor-
porate trustees operated within large 
financial institutions offering bundled 
services, including investment manage-
ment, banking, custody, insurance, and 
fiduciary administration. Families began 
engaging family offices, independent 
investment advisors, and other special-
ized financial services providers, creat-
ing tension between existing advisory 
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More broadly, these structural dynam-
ics can create friction between a trust-
ee’s internal incentives and its fiduciary 
duty. While these challenges may not 
always be visible at the outset, they 
materially affect the administration, per-
formance, and ultimate success of trust 
structures designed to achieve long-
term family objectives. Indeed, the focus 
on fiduciary duty and acting in the best 
interests of the trust is often diluted and 
obfuscated within the traditional model, 
which can cause harm to the trust and 
its beneficiaries over the long term, as 
evidenced by the increase in fiduciary 
litigation across the country over the 
past twenty-five years. 

THE EMERGENCE OF A NEW 
PARADIGM

Top-tier jurisdictions offering a modern 
trust law framework, including favor-
able tax environments, asset protection, 
and privacy provisions, created new and 
exciting planning opportunities for large 
families impatient and dissatisfied with 
the traditional model. As a result, proper 
trust situs selection became a vital con-
sideration. Under this new paradigm, the 
decision as to where to place a trust is 
now as important as the decision to cre-
ate a trust in the planning process. 

In this regard, the selection of trust 
situs is not merely an administrative 
decision, but a critical component of the 
planning process. A failure to adequately 
consider jurisdictional implications may 
limit the effectiveness of an otherwise 
well-designed structure and, in certain 
cases, may raise questions regarding 
the estate planner’s broader fiduciary 
duty to the client. In fact, some com-
mentators have suggested, supported 
by case law and seminal treatises on 
trusts taught in law schools, that it may 
constitute a breach of fiduciary duty or 
malpractice not to advise clients of the 
benefits of top-tier trust jurisdictions in 
the planning process. 

Within this evolving landscape, inde-
pendent trust companies emerged as 
a distinct alternative to traditional insti-
tutional models. This distinction proved 
compelling. By separating fiduciary 
administration from investment man-
agement, independent trust compa-
nies addressed many of the structural 

conflicts inherent in bundled models 
while allowing families to retain their 
preferred advisors, as well as direction 
and control. Fueled by continued inno-
vation in modern trust law, independent, 
boutique-style firms proliferated in lead-
ing jurisdictions. Their growth reflected 
a broader shift in how trust structures 
were designed and administered, 
emphasizing independence, collabora-
tion, and the ability to tailor solutions to 
increasingly complex client needs, deliv-
ered through a boutique, nimble, and 
cost-efficient service model rather than 
a highly institutionalized framework. 

to work collaboratively with investment 
and insurance advisors, attorneys, 
accountants, and other professionals, 
preserving continuity while allowing 
each party to operate within their area 
of expertise. 

In this structure, responsibilities are 
intentionally divided: 

	• The trustee focuses on admin-
istration, fiduciary oversight, and 
compliance. 

	• Investment advisors retain con-
trol and fiduciary duty over asset 
management. 

Independent trust companies are typically structured 
to operate without managing client assets, allowing 
them to serve in a pure fiduciary capacity without 

competing economic interests.

The rise of independent trust compa-
nies is best understood as a market-driven 
correction and response to the limita-
tions of the traditional model, wrought 
with conflicts of interest and institutional 
inefficacies—a new paradigm emerged 
centered on reducing conflicts, enhancing 
client control, and aligning fiduciary struc-
tures with long-term planning objectives 
while bringing critical elements of asset 
protection and privacy. 

THE INDEPENDENT TRUST 
COMPANY MODEL

The independent trust company model 
developed as a direct response to these 
structural conflicts. 

Independent trust companies are 
typically structured to operate without 
managing client assets, allowing them to 
serve in a pure fiduciary capacity with-
out competing economic interests. This 
separation is foundational. By eliminating 
the incentive to retain assets under man-
agement, the trustee is better positioned 
to act objectively and in alignment with 
the beneficiaries’ interests, with a greater 
degree of oversight and vigilance. 

This model also supports a more 
collaborative approach to trust admin-
istration. Rather than replacing a 
client’s existing advisory team, inde-
pendent trust companies are designed 

	• Trust protectors or distribution advi-
sors may provide additional flexibil-
ity and oversight. 

By separating these functions, practi-
tioners can design trust structures that 
better align expertise with responsibility 
while reducing conflicts and enhancing 
long-term adaptability. 

More importantly, this approach allows 
for a level of direction and control that 
is often difficult to achieve within tradi-
tional bundled models. Essentially, fami-
lies and their advisors can now retain 
influence over key decisions while still 
benefiting from a professional fiduciary 
framework. 

At its core, the independent trust 
company model reflects a broader evo-
lution in wealth and trust planning—one 
that prioritizes alignment, flexibility, and 
thoughtful structuring over convenience-
driven “one-stop-shop” solutions. 

THE LEGAL FOUNDATION OF 
INDEPENDENT TRUST COMPANIES: 
DIRECTED TRUST STATUTES

The rise of independent trust com-
panies is closely tied to the adoption 
of directed trust statutes codified in 
leading jurisdictions. These statutes 
expressly permit the division of fiduciary 
responsibilities among multiple parties, 
allowing trustees to rely on the decisions 
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of designated advisors with respect to 
investment management, distributions, 
or other specified functions. 

The directed trust structure repre-
sents a meaningful departure from 
traditional common law trustee frame-
works, under which a single trustee was 
generally responsible for all aspects 
of trust administration and invest-
ment oversight. By contrast, directed 
trust statutes provide a legal structure 
that allows fiduciary responsibilities to 
be allocated more precisely, aligning 
authority with expertise. 

In practice, a directed trust often 
separates the traditional trustee role into 
distinct functions. In modern directed 
trust structures, responsibility may be 
divided among an administrative trustee, 
an investment advisor or committee, and 
a distribution advisor or committee, with 
each party operating within a defined 
scope of authority, as shown in Exhibit 1. 

Under this framework: 

	• The administrative trustee is 
responsible for core fiduciary 
functions such as administration, 
recordkeeping, tax reporting, and 
ensuring compliance with the 
governing instrument, while taking 
direction as to investments and dis-
cretionary distributions. 

	• The investment advisor or invest-
ment committee directs the man-
agement of trust assets, including 
the selection of investment man-
agers and oversight of investment 

strategy, which often involves non-
traditional assets. 

	• The distribution advisor or dis-
tribution committee determines 
when and how distributions are 
made, often reflecting family intent 
and long-term planning objectives. 

By bifurcating—or, in many cases, 
trifurcating—these responsibilities, 
directed trust statutes allow each party 
to operate within its area of expertise 
while reducing the need for any single 
fiduciary to serve multiple roles that 
may create competing incentives, while 
greatly reducing conflicts of interest. 

By allowing a trust to 
“live forever,” families can 
effectively avoid federal 

estate tax on trust assets 
and state income tax 
on undistributed non-
sourced income over 
multiple generations.

Importantly, these statutes also pro-
vide clarity regarding liability. Trustees 
who act in accordance with the direc-
tions of authorized advisors are gen-
erally not liable for the underlying 
decisions of those advisors, provided 
they act in good faith and in accordance 
with applicable law. The clear statutory 
delineation of responsibility is critical 

and enables a more practical and work-
able allocation of fiduciary duties, deliv-
ering enhanced direction and control to 
settlors of trusts, beneficiaries, and their 
advisors. 

From a planning perspective, this 
structure offers several advantages. 
For example, it allows families to retain 
specialized investment managers, 
including those overseeing closely held 
businesses, private equity interests, real 
estate, or other non-traditional assets, 
while still maintaining a professional 
fiduciary framework. It also supports 
greater flexibility in adapting to chang-
ing circumstances, as individual roles 
can be modified or replaced without 
disrupting the overall structure while 
keeping planning objectives in place 
over multiple generations. 

More broadly, directed trust statutes 
provide the legal infrastructure neces-
sary to support the unbundling of fidu-
ciary services. This concept underpins 
the independent trust company model. 
By enabling the separation of responsi-
bilities and the alignment of incentives, 
these statutes have become a foun-
dational component of modern estate 
planning, particularly in jurisdictions 
that have adopted comprehensive and 
well-defined directed trust frameworks. 
A true “game-changer” in the trust 
industry, directed trusts have drastically 
impacted the U.S. trust industry for the 
better, and states across the country 
are adopting various versions, often 

Exhibit 1: Directed Trust Structure

Trust Protector John Doe Family Trust

Distribution Committee Investment Committee Administrative Trustee

Family Trustee/
Committee

Independent
Trustee/Committee

• Stocks & Bonds
• Insurance
• Art
• FLPs
• LLCs
• Real Estate
• Cryptocurrency

• Ownership of Assets
• Establish & Maintain Trust Bank 

Account
• Prepare & Sign Trust Tax Return
• Trust Statements
• Make Distributions
• Receive Contributions
• Take Direction from:

Investment Committee Distribution Committee
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far inferior to the statutes in top-tier 
jurisdictions. 

TRUST PROTECTOR: A SUPER 
TRUSTEE

The Trust Protector concept is a 
modern trust law tool, often used in 
conjunction with a directed trust, that 
provides settlors, beneficiaries, and 
their advisors with an enhanced level of 
direction, control, and oversight. Acting 
in many respects as a “super trustee,” 
the Trust Protector is granted specific 
powers under the governing instrument 
to direct, modify, or restrain certain 
actions of the trustee, particularly with 
respect to investment management, 
trust distributions, and jurisdictional 
matters. 

The inclusion of a Trust Protector 
introduces an additional layer of flex-
ibility into the trust structure, as the 
Trust Protector is empowered to 
respond to changes in both factual 
and legal circumstances, including 
shifts in family dynamics, unforeseen 
events, or evolving tax laws. The Trust 
Protector may also serve to ensure that 
the trustee remains aligned with the 
settlor’s intent, or to withhold certain 
powers from the trustee altogether. In 
many cases, the Trust Protector acts as 
a central point of coordination between 
beneficiaries, advisors, and the trustee, 
helping to facilitate communication and 
preserve continuity. 

In jurisdictions with well-developed 
statutory frameworks, such as South 
Dakota, the powers and discretions 
that may be granted to a Trust Protector 
are both broad and clearly defined. 
When thoughtfully implemented, the 
Trust Protector concept enhances the 
overall effectiveness of modern trust 
structures by reinforcing direction and 
control, preserving intent, and sup-
porting the long-term adaptability of 
the trust. When used in conjunction 
with directed trust structures, the Trust 
Protector further reinforces the sepa-
ration of responsibilities and alignment 
of interests that define modern inde-
pendent trust frameworks and greatly 
enhances all aspects of modern trust 
law and independent trust company 
operations. 

RE-EMERGING CHALLENGES: 
CONSOLIDATION AND 
INSTITUTIONAL PRESSURES

While independent trust companies 
developed as a market response to the 
limitations of traditional institutional 
models, the success of this new para-
digm in the U.S. trust world did not go 
unnoticed by the industry and created a 
significant market opportunity within the 
broader financial services industry. 

As independent, directed trust com-
panies gained traction, they attracted 
the attention of large international 
financial services conglomerates and 
private equity-backed platforms from all 
over the globe seeking to capture and, 
in many cases, retain revenue that had 
shifted toward independent trust com-
panies in top-tier U.S. trust jurisdictions. 

The impact of this increased atten-
tion is already being felt within the U.S. 
trust industry. Large, international, mul-
tifaceted, and institutionalized financial 
services providers from all over the world 
have entered the space by establishing 
trust companies in leading jurisdictions 
or acquiring existing independent firms. 
In many cases, these platforms lack the 
essential fiduciary talent, requisite under-
standing of U.S. trust law, or practical 
experience required to properly adminis-
ter trusts within a given jurisdiction and, 
equally unsettling, reintroduce conflicts 
of interest, high fees, and inflexibility. 

Perhaps more notably and troubling, 
many of these organizations—often fueled 
by private equity capital—have pursued 
acquisitions of independent trust compa-
nies in top-tier jurisdictions. Independent 
trust companies that were originally 
founded on the principle that the trust 
industry was in need of an independent, 
conflict-free, and non-institutionalized 
approach have become institutionalized, 
no longer boutique, and increasingly 
removed from the independent, conflict-
free framework on which they were 
founded. An unfortunate development for 
the U.S. trust industry, as once indepen-
dent trust companies created in the vein 
of a new paradigm, as a panacea for all 
that was wrong with the U.S. trust industry, 
now have become part of the very prob-
lem they sought to remedy. 

As the industry continues to evolve, 
these developments underscore the 
importance of carefully evaluating not 
only the structure of a trust, but also the 
ownership and operating model of the 
trustee itself. For estate planners and 
their clients, the distinction between 
independence in form and independence 
in practice has become an increasingly 
important consideration in the design of 
long-term fiduciary structures. 

A RETURN TO FIRST PRINCIPLES

The transformation of the U.S. trust 
industry over the past four decades 
reflects more than the evolution of 
statutory frameworks. It reflects a fun-
damental paradigm shift in how trust 
structures are designed, evaluated, 
and implemented, as well as the critical 
importance of jurisdiction selection. 

Independent trust companies 
emerged not as a theoretical inno-
vation, but as a practical response 
to identifiable structural limitations 
within traditional models. By separat-
ing fiduciary responsibilities, reducing 
competing incentives, and supporting 
collaboration among advisors, these 
structures introduced a more deliber-
ate and effective approach to long-
term estate planning. 

As the industry continues to evolve, 
and as new institutional and economic 
pressures emerge, the principles that 
gave rise to this model remain vital. 
The selection of a trustee, the choice 
of jurisdiction, and the allocation of 
fiduciary responsibilities are not merely 
administrative decisions, but structural 
ones that shape how a trust will func-
tion, potentially over many generations. 

In this context, the effectiveness of a 
trust is increasingly determined not only 
by the terms of the instrument itself, but 
also by the integrity of its structure and 
proper administration. For planners, this 
requires a continued focus on designing 
solutions that maintain independence, 
preserve flexibility, and remain respon-
sive to the needs of families across 
generations—all achievable through 
embracing the new paradigm and inde-
pendent trust company model. 


